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SUPPLEMENT 

INDY LICO, Inc. (“INDY”), licensee of StdtionS WGRL(FM), Noblesville, Indiana and 

WGLD(FM), Indianapolis, Indiana and S.C.I. Broadcasting, Inc. (“SCI”), liccnsee o f  Station 

WQKC(FM), Seymour, Indiana (“Joint Parties”), by their counsel, hereby submit this 

Supplement to address one issue raised by the Commission staf f . ’  The Commission staff has 

askcd the Joint Partics to address thc circumbtances necessitating a change in the proposed 

refcrcnce sitc Tor Station WGRL at thc comment stage. 

I .  By way of background, INDY filed the petition for rule making in this proceeding, 

proposing to change the comniunily of license o f  WGRL from Noblesville to Fishers, Indiana at 

thc station’s currenl transmitter site. Subsequently, a change in ownership o f  WQKC made a 

further improvement in the coveragc of W G R L  possible.’ Specifically, W Q K C  can relocate and 

provide Sellersburg, Indiana, with i t s  firs1 local service. This relocation makes possible a 

ti’aiisrnitter site change for WGRL that increascs the population able to receive interference-free 

service from the station. Accordingly, INDY and SCT together filed an amended proposal in the 

This Supplement i s  I’ilcd without a Motion to Accept under Section 1.415(d) in  response 
IO a I -quest by the Commission staff. 

<&.a File No. BTCH-200I02 I4ABC. SCI and INDY have the same parent company. 
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comment pcriod in this procceding, requesting the change in community of license for WQKC 

kind the transniitter site changc for WGRL. 

2. The possibility of specifying a new transmitter site reference point for WGRL prior 

to the comment date was considercd and analyzed by [NDY. However, INDY was unable to 

changc sites for several reasons. The most that WGRL could move in the direction of WQKC 

was only 4 km unless WQKC changed i ts  transmitter site or downgraded i t s  facility. On 

February 14, 2001, INDY’s parent company filed an application for transfer o f  control o f  the 

WQKC licensee. But changing WQKC’s facility was not possible prior to the closing date o f  

May 2.5, 2001, because the Seller (Transferor) of WQKC would not agree to any change in i ts 

station’s facility. Thc Buyer (Transferee) was told by the Seller that any change would cause 

disruption to i t s  attempt to retain employees and advertisers who were already concerned about 

the future of the station. Thus. INDY abandoned i ts  plan to change the WGRL site during the 

rule making proceeding. Instead, INDY planned to  change WCRL’s site at the implementation 

stage by f i l ing acontingent application wirh WQKC whereby WQKC would reducc i t s  Class B 

facility at  i t s  currcnt site pursuant to Section 73.215 o f  the Commission’s Rules or downgrade i t s  

class. This plan was in effect from the time the Petition was filed until May 25, 2001 when 

closing occurred. 

3. It was not until afrcr the Commission issued the NPRM on June 29, 2001, that 

INDY decided to revisit i t s  options with i t s  cngineering and legal advisors. The decision to 

propose changing the WGRL si te by reallotting WQKC to Sellcrsburg, Indiana was madejuht 

before the Aug~iSt 20, 2001 coinincnt date. INDY does not have any records which indicate the 

exact date. However, the decision to make these changes was definitely made after the issuance 

0 1  t h e m .  The decision was made in part due to the Conimission policy then i n  effect that 
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pei-miUccl such changes at lhc comment stage. See e.g., Moberly, Missouri et  al., 16 FCC Rcd 

21 182 (2001 ) (counterproposal advanced by initial petitioner and another party). 11 was not until 

November 30. 2001 that the Commission changed i t s  policy i n  Taccoa, Lawrenceville and Sugar 

Hill, Georgia, 16 FCC Rcd 21 191 (2001) and specifically stated that this policy change would 

not apply to pending cases. 

4. The Joint Parries do not believe that the Commission should apply i t s  new Taccoa, 

Georgia, policy to this proceeding, for a number of reasonh. First, the Petition was filed by 

I N D Y  only but the Amcndcd Proposal was filed by the Joint Parties with SCI having changed 

ownership. Thus, this i s  not a cahe o f  one party counterproposing itself. See e.g., Moberlv. 

Missouri, supra. Indeed, I N D Y  could not have filed the amended proposal prior to May  25, 2001 

because i t  did not have the cooperation of the Seller of WQKC. INDY did not formulate i ts 

rnodificd plan until a short tinie pi.ior to the August 20, 2001. Second, the public has not been 

deprived 01’ Ihc opportunily to comment on the Amended Proposal. On February 21, 2002, the 

Commission issued ii Public Notice accepting the Amended Proposal with the new WGRL 

reference bite and sel a reply date. There were no reply comments filed. That reply period 

provided any party adversely al’fecled by the Amended Proposal the opportunity to state i t s  

impact, with the new Taccoa policy having been announced severill months earlier. Third, a 

change in transmitter location (such as the amended WGRL proposal here) meets the “logical 

outgrowth” test and need not be submitted to the public for additional comment. See e.y. 

Moncks Corner. Kiawah Island and Sampit, South Carolina, 15 FCC Rcd 8973 (2000) (proposal 

for it new transmitter site i s  not a “counterproposal”). Finally, Taccoa was announced Ujier the 7 

Indeed, the Commission routinely cntertains a change in transmitter site f i led on or after 
the counterproposal deadlinc in a proceeding. See, e.g., Oswego and Granby, New York 
I6 FCC Kcd 16927 (2001) (alternate iransmitter site specified in reply comments); 
Panama Citv. Florida, 16 FCC Rcd 1.5169 (2001) (transmittersite modified in 
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f i l ing of the Ainended Proposal, with the specific language that i t  would be applied to “future 

counterproposals.” Thus, i t s  application would he retroactive in this case, and unfair to the Joint 

Parties who reasonably relied on existing policizs. 

5. Nevertheless. should the Commission decide to apply the Taccoa policy to this 

casc, the Joint Parties requcst that they be allowed to withdraw their Amended Proposal insofar 

as i t  proposes a new referencc site for WCRL, and return to thc site specified in its Petition for 

the allotinenl of Channel 230A at Fishers and grant that proposal. The Commission could then 

treat the W Q K C  proposal for Sellcrsburg, Indiana as a new petition by issuing a separate NPRM 

i n  il new docket or a Further NPRM in this proceeding. 

Respectfully submitted, 

INDY LICO, LNC. 
S.C.I. BROADCASTING, INC 

Sholk, Hardy & Bacon, LLP.  
600 14th Street, N W  
Suite 800 
Washington, D C  20005 
(202) 783-8400 

Their Counsel 

Fcbrtiary 21, 2003 

supplemental comments filed after countcrproposal deadline); Bay Minette and Daphne, 
Alabama, 10 FCC Rcd I 1.527 (upgrade from C3 to C2 at a new site filed aftcr 

~ . I  

coumcrproposal deadline). 
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DECI.ARATION OF DAVID KENNEDY 

I, David Kenncdy, hereby declare as follows: 

I am thc President of Susquehanila Radio Corp. (“Susquehanna”), parent company of 1. 
NDY LICO, lnc. (‘“DY’). I was personally involved in the purchase 0 WQKC(FM), 
Seymour. Indiana, and in the filing of a petition for rule making involving WQKC and INDY’s 
Station WGRL(FM), Noblesville, Indiana. 

2. During the preparalion of rhc pctition for ivle milking, we werc aware that an additional 
signal improvement could be made to WCRL if ‘WQKC would changc its transmitter faciliiies. 
Howcver, the petition Jor rule making was filed without this additional iiiiprovement because we 
could not at that time secure the cooperation of S.C.I. Broadcasting, Inc. (“SCI”). the licensee or 
WQKC. SCI was concerned that any agreement to downgrade or relocare the station could 
interfere with i t s  relationship with its advertisers, and could adversely affect employee rclations. 
Instead, we planned to file contingent applications alter the rule making was granted in order to 
gain he maximum signal improvernenL Tor WGRL. 

3. 
the FCC’s approval. Howcver, even after this acquisition, we wcre not thinking in terms of 
nmending the rule malung proposal, because we had derermined to proceed via contingent 
applications as described above. 

4. When the nolice ofproposed rule making was iscued on June 29,2001, it set a deadline 
for corninents on the petition of August 20, 2001. Workiig with our legal and engineering 
advisors, we determined we could amend our petition to include the WQKC relocation, which 
we were advised was consistent with FCC policies and procedures. Aware of the filing deadline, 
we made our decision a short h e  before August 20, 2001 with only sufficient time for our 
consultants to complete the necessary woi-lr and make thc filing with the FCC. 

On May 25, 2001, Susquehanna acquired SCI through a stock purchase transaction with 

I declare that the foregoing information is true and correct to the best of my knowledge, 
information. and belief. 

David Kenncdy ? 
Subscribed and sworn to before me, a notary public for the State of Pennsylvania, 

this -%day 01 February, 2003. 

all Oulck, Wry Publlo 
ork Wfk Ceun 

My Cornmisolon Errplm Jw.5, 
mbef, nns nlP&&&&on N- 
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